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DECISION

SILVERSTEIN, J. Before the Court is the Appellees Motion to Dismiss Appellants probate

gpped for falling to comply with Rhode Idand Generd Laws § 33-23-1, et. seq. Appdlants have
objected to the motion and filed Counter-Motions seeking declarative orders by this Court regarding
the probate gppeal. This Court has jurisdiction to hear these motions pursuant to Rhode Idand Generd
Laws § 33-23-1, et. seq.
Facts/Travel

The pertinent facts are as follows. The Appdlants, Katherine M. Keley and Thomas W.
Pearlman, are the named co-executors under the Last Will and Testament executed by Brandt H.
Jepson on February 19, 1996. Brandt H. Jepson, a resident of Providence, Rhode Idand, died on
May 14, 1998. The Appellants filed a petition to probate his Will with the Providence Probate Court

shortly thereafter. Herbert Jepson, Brandt H. Jepson’s father, contested the Appellants petition and



aso filed a petition for administration requesting that his other son, Donad Jepson, the Appellee in this
action, be appointed administrator of the estate. On April 4, 2000, the Providence Probate Court
entered a Decison and disdlowed the Will on the grounds of incompetence. In doing o, the Probate
Court denied the Appdlants petition to probate Brandt Jepson’s Will and granted Herbert Jepson’s
petition for adminigtration. The court dso appointed the Appellee as Administrator and Appraiser of
Brandt Jepson’s Estate.

On April 24, 2000, one of the Appdlants attorneys, Robert J. Ameen, filed a Claim of Apped
with the Probate Clerk of Providence. According to Attorney Ameen a request was made for a
certified copy of the Claim of Apped and the record of the proceedings on that same date. See Ameen
Aff., paragraph 5. Attorney Ameen dso dated in his affidavit that due to the sze of the record
appeded from, the Probate Clerk mentioned that she would contact him when the record had been
copied. 1d. On May 2, 2000, Attorney Ameen filed Reasons of Apped with the Superior Court aong
with a certified copy of the Clam of Appea. The Reasons of Appeal stated however that “the probate
court record of the proceedings appeded from is voluminous and will not be ready at the time of the
filing of these Reasons of Apped.”

On May 22, 2000, the Appellee filed the present Motion to Dismiss for failure of the Appdlants
to comply with Rhode Idand Generd Laws 8 33-23-1. In his accompanying memoranda, the Appellee
argues that the Appelants did not file a request for certified copies of the record pursuant to Rhode
Idand Generd Laws 88 33-23-1(a)(1) and (b) with the Providence Probate Court within twenty (20)

days after April 4, 2000. The Appellee dso argues that the Appellants failed to order the transcript

! Rhode Idand General Law 8§ 33-23-1 (a) and (b) States:

“Filing of claim of appeal, record, and reasons.
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from the Probate Clerk within twenty (20) days. The burden to produce the transcripts, the Appellee
maintains, ison the Appelant pursuant to Rhode Idand Generd Laws § 33-22-19.1(c).

Furthermore, the Appdlee contends that the Appdlants did not file certified copies of the
record or the transcript with the Superior Court within thirty (30) days of the same date in violation of
Rhode Idand Generd Laws § 33-23-1(a)(2). He dates that the deadlines imposed by these statutes
are jurisdictiona and may not be extended by either the Probate Court or the Superior Court under the

circumstances of this case. Moreover, the Appellee points out that extensons of time found in Rhode

“(a) Any person aggrieved by an order or decree of a probate court (hereinafter
"gppellant”), may, unless provisons be made to the contrary, apped to the superior
court for the county in which the probate court is established, by taking the following
procedure:

“(1) Within twenty (20) days after execution of the order or decree by the
probate judge, the gppellant shdl file in the office of the clerk of the probate court a
clam of gpped to the superior court and a request for a certified copy of the clam and
the record of the proceedings appeded from, and shdl pay the clerk his or her fees
therefor.

“(2) Within thirty (30) days after the entry of the order or decree, the gppellant
ghdl file in the superior court a certified copy of the claim and record and the reasons of
apped specificaly stated, to which reasons the gppellant shal be redtricted, unless, for
cause shown, and with or without terms, the superior court shall dlow amendments and
additions thereto.

“(3) The gppdlant shdl file with the probate clerk an affidavit in proof of the
filing and docketing of the probate apped pursuant to the time deadlines set forth in
section 33-23-1(3)(2).

“(b) For purposes of this chapter, the "record of the proceedings appeaed
from" shdl include copies of documents filed with the probate court and certified by the
probate clerk which are relevant to the claim of apped and the transcript (if any) of the
relevant probate court proceedings. By dipulation of al parties who entered an
gppearance in the probate court proceedings, the record may be limited or shortened.
Any party unreasonably refusing to limit or shorten the record may be taxed by the
probate court for the additional cost. The superior court may require or permit
subsequent corrections or additions to the record.”



Idand Generd Laws 88 33-23-1(c) and (€) are unavailable to the Appellants, and that Rhode Idand
Generd Law 8 9-21-6 does not assst the Appelants in saving his cdlam because he had notice of the
underlying order and decison.?

In response to the Appellee s Motion to Dismiss, the Appelants contend that they have fulfilled
their procedurd obligations for filing a dlam of goped for judicid review of a probate court decison.
They request that this Court dlow the late filing of the record of proceedings and order that their gpped

IS not subject to dismissal pursuant to Rhode Idand Generd Law § 33-23-12.2 They argue that any

2 Rhode Idand General Laws 88 33-23-1 (c), (€) and 9-21-6 provide:
“33-23-1. Filing of claim of appeal, record, and reasons.

“(c) If the appdlant ordered the transcript from the probate clerk within the
twenty (20) day deadline of subsection (8)(1) and the transcript is unavailable for filing
within the thirty (30) day deadline of subsection (a)(2), the superior court on gppellant's
motion shal grant an extension of such additiond time reasonably necessary to complete
the record.

“(e) The deadline of subsections (8)(1) and (&(2) of this chepter are
jurisdictiona and may not be extended by ether the probate court or the superior court,
except for purposes of extending the time to file the transcript under subsection ().

“9-21-6. Allowance of appellate proceedings after time expired - When any
person is aggrieved by an order, decree, decison, or judgment of the district court or of
any probate court or town council from which an gpped or other review is available in
the superior court and, because of accident, mistake, unforeseen cause, or excusable
neglect has failed to clam his or her apped, the superior court, if it appears that justice
S0 requires, may, upon petition filed within ninety (90) days &fter the entry of the order,
decree, decision, or judgment, alow an apped to be taken and prosecuted upon such
terms and conditions as the court may prescribe.”

3 Rhode Idand General Laws 8§ 33-23-12 provides.
“33-23-12. Failure to perfect or prosecute appeal - If an gopdlant, having timdy
filed his or her reasons for gpped, fals to perfect his or her goped within the time

alowed by law or by the superior court, or to prosecute the appedl, the superior court,
on motion of any person interested, may affirm the decree or order gppeded from or
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dday in filing documents or perfecting their gpped was caused by the large sze of the record of
proceedings and the Probate Clerk’s inability to make copies within the required time limits. The
Appdlants further argue that even if this Court finds that the record of proceedings was not filed in time,
they can Hill perfect their apped under Rhode Idand General Law 8§ 33-23-1(b), which alows for
corrections or additions to the record, or under 8 33-23-1(c), which alows for an extenson of
additiona time reasonably necessary to complete the record. Additiondly, the Appellants clam that
Rhode Idand Generd Law § 9-21-6 dlows for appellate proceedings after time has expired.

The Appdlants dso assart that if this Court rgects the aforementioned arguments, then the
Court should declare the section of the statute which mandates the filing of the record, over which an
gppellant has no ultimate control, uncondtitutional for unfairly and irrationdly depriving a party of the due
process right to appeal. Alternatively, the Appdlants state that the Court should declare that the
Probate Court decison is not an gppedable order snce the Appdlee faled to comply with Rhode

Idand General Law § 33-22-31.4

make such other order or decree as justice may require.”
* Rhode Idand General Law § 33-22-31 dtates:

“Form of order and decree.

“(a) Every decison of a probate court shall be reduced to a written order or
decree, promptly executed by the probate judge, entered and filed in atimely fashion by
the probate clerk. No party can rely upon any action, inaction or ingructions of the
probate court nor take an gppea from any decision of the probate court that has not
been reduced to awritten order or decree duly executed by the probate judge.

“(b) If aform of order or decree is not available for execution by the probate
judge a the time of hearing, the court shdl require the prevailing party to submit a
proposed form of order or decree by regular mail to al parties who have entered an
appearance in the matter. Absent written objection setting forth the reason for such
objections by any such party within seven (7) days after mailing, the prevailing party
ghdl file the origind thereof with the probate court. Such order or decree shdl contain a
certificate that notice has been given pursuant to this subsection.



Perfection of Appeal

It should be noted from the beginning that on gpped the Appdlants do not, and in fact could
not, argue that they perfected their claim of appeal pursuant to Rhode Idand General Law 8§ 33-23-1.
Although the Appdlants filed their claim of gpped in the Office of the Clerk of the Providence Probate
Court within the appropriate amount of time, and filed their Reasons of Apped and a certified copy of
the Claim of Apped in the Superior Court within the gppropriate time, the gpped to the Superior Court
did not contain certified copies of the record or a transcript of the probate proceedings within the time
dlowed by § 33-23-1. The Appdlants themsdves gate in their Reasons of Apped that “the probate
court record of the proceedings appeded from is voluminous and will not be ready at the time of the
filing these Reasons of Apped.” The Appellants, avare that they were under an obligation to file such
records adong with the apped, dso motioned the Court to extend the time to file the record of
proceedings.

Rhode Idand Generd Laws 88 33-23-1(a)(1) and (&)(2) both make reference to filing the
record or the record of the proceedings appeded from, which subsection (b) defines as nduding
“copies of documents filed with the probate court and certified by the probate clerk which are relevant
to the probate gpped and the transcript (if any) of the relevant probate court proceedings.” In the
present case, the Probate Court record consists of documents and a transcript, yet neither were filed
within the gatutory deadlines dong with the Reasons for Apped. Therefore, the question before this

Court is not whether the Appd lants perfected their gpped within the gppropriate statutory deadlines,

“(c) For dl purposes, the effective date of an order or decree is the date
executed by the probate judge and not the date of hearing.”



but whether exceptions or circumstances exist that would alow the Appdlants to file certified copies of
the probate proceedings and the transcript beyond those deadlines.
Statutory Deadline

Thefird issue that must be resolved isto determine when the Appdllants were required to file an
aoped. The Appelants argue that the Decision written by the Providence Probate Court Judge on
April 4, 2000 did not start the appeal period because it was not avalid and appeal able decree pursuant
to Rhode Idand General Law 8 33-23-31. The Appdlants claim that they only filed the present apped
out of caution in case the April 4, 2000 Decison was wrongly consdered the start of the gpped
period.> The Appellee, on the other hand, argues that the Decision written by the Probate Judge does
satisfy 8§ 33-23-31 because it was a“decree’ as defined by Rhode Idand case law.

Rhode Idand Generd Law 8 33-23-1(a) States that “[alny person aggrieved by an order or
decree of a probate court . . . may, unless provisons be made to the contrary, apped to the superior
court for the county in which the probate court is established.” (Emphasis added.) Rhode Idand
General Law § 33-22-31(a) states that “[e]very decision of a probate court shal be reduced to a
written order or decree, promptly executed by the probate judge, entered and filed in a timely fashion
by the probate clerk.” The Appellants assert that no appealable order or decree has been filed, and
point out that Rhode Idand General Law 8 33-22-31(b) states that “[i]f aform of order or decreeis not
avalable for execution by the probate judge at the time of the hearing, the court shdl require the

prevailing party to submit a proposed form of order or decree by regular mail to dl parties who have

5 Attorney Ameen gaesin his Affidavit dated June 3, 2000: “Fearful that if we just assumed thet the
apped period would not begin to run until a separate order or decree was entered after being mailed to
us pursuant to probate procedure [R.I.G.L. § 33-22-31], then contestants would allege that the appesl
had to be filed by April 24, 2000, it was decided that it was best to play it safe to file the claim of
apped with the probate court by April 24, 2000.”



entered an gppearance in the matter.” Appellants State that this procedure was never followed, and asa
result, there never has been an appedable decison (decree). Findly, subsection (@) states that “[n]o
party can rely upon any action, inaction or ingtructions of the probate court nor take an gpped from any
decision that has not been reduced to awritten order or decree duly executed by the probate judge.”
Rhode Idand case law is replete with decisions regarding the time for taking appedls from order
and decrees of the Probate Court. The Rhode Idand Supreme Court has “unequivocaly held that the
time for taking an gpped from an order or decree of the Probate Court begins to run from the time the

decreeisentered.” In re Edate of Speight, 739 A.2d 229, 231 (R.l. 1999) (citing Y etner v. Corkery

Genedogicd, Inc., 706 A.2d 1331, 1331 (R.1.1998); Waz v. Edate of Judge, 417 A.2d 326, 328

(R.1.1980)). The question ill remains, however, as to what condtitutes an order or decree for
purposes of Rhode Idand General Law 8 33-23-1. Fortunately, the topic has aso been discussed by
our Supreme Court on NUMerous occasions.

In Inre Olivera the gppellant objected to a motion to dismiss his probate apped on the
grounds that the probate judge’ s written opinion was a decision, and not an order or decree as required
by § 33-23-1. Seelnre Olivaira, No. 99-15A, 2001 WL 68356 (R.I. Jan. 29, 2001). The Supreme
Court disagreed, and stated that “a‘decree’ isa‘judicid fiat or pronouncement that determines a matter

in controversy.’” 1d. at 2 (citing Raymond v. Raymond, 284 A.2d 64, 67-68 (1971)). It aso declared

that a “decreg’ is a “decision made in our equity courts, probate courts or other tribunals” 1d. (dting
Raymond, 284 A.2d a 68.) In making these determinations, the court rglected “semantica exactitude
or excessve formdism in determining what condtitutes a proper judicial decreg’ and instead looked for
a“judicid act which settles the respective rights and daims of the litigants” See Oliveira, WL 68356 at

2; Raymond, 284 A.2d at 68. The court also noted that a decree becomes effective when “it is Sgned



by the judge and entered by the clerk.” 1d. In another opinion, the Supreme Court held that “only those
orders of the Probate Courts that contain an dement of findity, including the gppointment of an
executor, an administrator C.T.A., or an adminigtrator, or an order admitting or refusing to admit a will
to probate, are orders that are sufficiently find and thereby appealable to the Superior Court pursuant to

G.L.1956 § 33-23-1." Burford v. Edate of Kelly, 699 A.2d 854, 856 (R.l. 1997).

The court in Oliveira found that the decison filed by the probate judge came within the purview

of a“decree”” The court noted that the decison was “ajudicia act of the probate judge that settled the
respective rights and clams of the two contestants chdlenging [the will].” Oliveira, 2001 WL 68356 at
2. It pointed out that the opinion was signed by the probate judge, filed by the probate clerk, and
actudly entitled “Decison.” Very smilar circumstances exis in the present case. The elghteen page
Decisgon of the Providence Probate Judge terminated the respective rights of the two contestants
chalenging the probating of the Will and contained an dement of findity by disdlowing the Will and
gppointing Donad Jepson as Adminigrator and Appraiser.  The Decison aso was sgned by the
Probate Judge on aline next to the word “Enter” and dated “4-4-2000." Below his sgnature was the
sggnature of Deputy Julia M. Rdllins next to the words “By Order.” Furthermore, as adso was the case
in Oliveira, the opinion was entitled “Decison” on the first page.

The Appellee has dso offered copies of two statewide preprinted forms in which the respective
petitioners sought the gppointment of an administrator and dlowance of Brandt Jepson’s Will. Both
instruments were origindly dated May 18, 1998, four days after the death of Brandt H. Jepson. At the
bottom of one form, below the word “DECREE,” the Providence Probate Judge appointed Donald H.
Jepson as Administrator and Appraiser and fixed bond at $700,000 without surety. The Judge adso

sgned his name next to theword “ENTER” and the date of “April 4, 2000.” At the bottom of the other



form, dso under the word “DECREE,” the Providence Probate Judge disdlowed the Will, and signed
his name next to the word “ENTER” and the date of “April 4, 2000.”

Pursuant to Rhode Idand Genera Law § 33-22-31, the Providence Probate Judge' s Decison
was “reduced to a written order or decree” and entered in a timely fashion. Subsection (b) of §
33-22-31 does not apply to the instant case because a decree was not only entered in the form of the
Probate Judge' s eighteen page Decison, but actual “decrees’ exist on the preprinted statewide forms
that were Sgned by the Judge. These instruments obviate the need for the prevailing party to submit a
proposed order. Preparing an order as the Appellants suggest would be a mere formdity which the
Court in Raymond warned againgt when discerning the true meaning of a judicid pronouncement. See
Raymond, 284 A.2d 64.

It should be noted that the Supreme Court specificaly gated in Olivarathat § 33- 22-31 was
not in effect when the probate decison in the case was rendered.® The Appd lants attempt to distinguish
Oliveira for that very reason. This Court, however, is not persuaded. The holdings found in Oliveira
and Raymond, pertaining to what congtitute a decree for purposes of § 33-23-1, apply equdly to §
33-22-31 rendering the same outcome. Section 33-22-31 states that a party cannot take an apped
that “has not been reduced to a written order or decree duly executed by the probate judge” See
R.I.G.L. 8§ 33-22-31(a). In the present case, a decree does exist, aso in the form of a decision, and a
person may not only apped from such a decison, but he or she must do o pursuant to the time

limitations found within § 33-23-1.

& Changesin Chapters 22 and 23 of Title 33 went into effect in July of 1996.
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For the above reasons, this Court finds that the Decison signed by the Providence Probate
Judge on April 4, 2000 is avaid decree for purposes of § 33-23-1. Therefore, the date in which the
appedal period began to run was April 4, 2000.

Rhode Idand General Laws 88 33-23-1(a)(1) and (a)(2)

The Appellee argues that the Appd lants violated § 33-23-1(a)(1) by failing to request certified
copies of documents with the Probate Court and order the transcript within twenty (20) days of April 4,
2000. The Appellee dso argues that the Appellants violated § 33-22-1(a)(2) by faling to file certified
copies of documents contained in the record or file a transcript within thirty (30) days of April 4, 2000.
There is some discrepancy as to whether the Appellants ordered certified copies of documents
contained in the record. The Appdllee offers from the Clerk of the Providence Probate Court testimony
that the Appdlants never requested any certified copies of the record of the proceedings. The
Appdlants atorney, however, sates in his affidavit dated June 3, 2000 that he made a request to the
Probate Clerk for the record of the proceedings but was told he would receive a cdl when dl the
documents were findly copied. Also, the Clam of Apped itsdf filed with the Probate Court in
Providence requests at the bottom “a certified copy of said clam and the record of the proceedings
gopeded from,” which would include the transcript as defined under 8 33-23-1(b). Therefore, whether
the Appdlantsfaled to satisfy the requirements found in 8 33-23-1(a)(1) isinconclusve.

Nonetheless, as stated earlier, it is clear from the record that the Appellants did not properly
perfect their gppeal pursuant to 8§ 33-23-1(a)(2). Apparently cognizant of that Stuation, the Appellants
filed, dong with their Reasons of Apped, a motion for additiond extension of time to file the transcript
of the Probate Court proceedings pursuant to Rhode Idand Generd Law 8 33- 23-1(c). That motion

was subsequently denied on July 11, 2000. Along with that motion, the Appellants have, in an effort to

11



revive their gpped which is currently under attack by the Appelleg' s Motion to Dismiss, filed a petition
pursuant to Rhode Idand General Law § 9-21-6.
Rhode Idand General Law § 9-21-6

The Appellants request that the appeal be alowed to be taken and prosecuted because of
mistake, unforeseen cause and/or excusable neglect as permitted by 8§ 9-21-6. Essentidly, the
Appdlants argue that the Reasons of Apped did not satisfy § 33-23-1 because of the neglect by the
Probate Clerk as to the copying of the documents and by the “uncooperativeness’ by the Appelleg's
attorney asto the transcript.

Relief by reason of § 9-21-6 “was not intended as an dternative method of gppellate review,
nor as ameans of circumventing time limits on apped, except where compelling congderations of judtice

require that course” See Seinhof v. Keefer, 224 A.2d 897, 899 (R.l. 1966). There is nothing

compdling in the facts of this case that persuades this Court that justice requires rdief be granted by
reason of § 9-21-6. Moreover, there is Smply no evidence that indicates the Appellants lacked notice
of the apped period. Infact, the Appdlants attorney explicitly statesin his affidavit that he received the
Decigon in the mail on or about April 4, 2000, and discussed his course of action regarding the apped
period with a co-attorney.

The Appdlants dso argue in ther petition that “R.I.G.L. 8§ 33-23-12 provides the Superior
Court with discretion to enter an order as justice may require where the gppellant has timely filed his
reasons of apped but fals to perfect the gppeal.” This section does not assst the Appdlants, and their
reliance on this section in an effort to save their gpped is misplaced. Section 33-23-12 merely provides
a vehicle upon which any interested person may rely when motioning the Superior Court to affirm the

probate decree or “make such other order or decree as justice may require.” The section does not

12



provide a substantive or procedura remedy which would assst the Appdlants in the present case.
Moreover, 8§ 33-23-1(e) states that “[t]he deadlines of subsections (a)(1) and (a8)(2) of this chapter are
jurisdictiona and may not be extended by either the probate court or the superior court, except for
purposes of extending the time to file the transcript under subsection (¢).” The mandates of 8
33-23-1(e) suggest that 8 33-23-12 was intended for interested persons seeking to dismiss a probate
gpped, rather than being used as an gppellant’s basis for an gpped in the fird ingtance. See eq. Inre

Loretta Maurer, 706 A.2d 1330 (R.I. 1998) (*A Superior Court judtice found that there was no

judtifiable excuse [for the appdlant’s] dday and in accordance with G.L. 1956 § 33-23-12 dismissed
the apped for failure to prosecute as the statute required.”) Therefore, for the reasons stated above,
this Court deniesthe Appdlants petition for relief pursuant to § 9-1-26.

The Appelants have made additiond arguments that are unavailing, namely, that the statutory
scheme involved in probate appeds is uncongtitutional because it deprives a person due process of the
law and right to a jury trial, and that 8 33-23-1(b) dlows for corrections or additions to the record in
order to perfect their goped. The Hatute is uncongtitutional, they argue, because even though an
gppellant abides by his or her procedurd obligations, an gpped may be lost by the mistake or neglect of
another party. The Appdlants cannot shift the responsbility of timely filing an goped on another and
clam the gtatute is uncongtitutional. The respongibility of timely bringing an apped is on the Appd lant.
If for any reason an gppellant is having difficulty with athird party, the gppellant can obtain a court order
mandating that copies be made or something be done. Furthermore, 8§ 33-23-1(b) does not asss the
Appelant because the jurisdictional provisons of § 33-23-1(Q) must be met before subsequent
corrections or additions are permitted.

Conclusion
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As dated above, the Appdlants have failed to perfect their gpped under Rhode Idand Generd
Law 8§ 33-23-1 by not satisfying the requirements found in subsections (a)(1) and (8)(2) of that satute.
Generd Law 8 33-23-1(e) specificaly states that “[t]he deadlines of subsections (&)(1) and (a)(2) of
this chapter are jurisdictiona and may not be extended by either the probate court or the superior court,
except for purposes of extending the time to file the transcript under subsection (c).” The Appdlants
motion to extend the time to file the transcript was denied and no review of that denia has been sought.
Our Supreme Court, when construing 8 33-23-1, has repeatedly held that “this statute is jurisdictiond
and failure to proceed within the time prescribed cannot be waived, . . . nor can it be overlooked by a

sympathetic trid judice” In re Edtate of Speight, 739 A.2d 229, 231 (R.l. 1999) (citing Yetner v.

Corkery Genealogical, Inc., 706 A.2d 1331, 1332 (R.I. 1998)). Finaly, this Court has before it no

facts or circumstances which would persuade it to grant an extension or make any other declaration
which would perfect an otherwise imperfect gpped.

Therefore, the Appdleg’s Moation to Dismiss the Appdlants apped is granted and the
Appélants Counter-Motions are denied. Counsd for Appellee shall prepare an appropriate order and

judgment.
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DECISION

SILVERSTEIN, J. Before the Court is the Appellees Motion to Dismiss Appellants probate

gpped for falling to comply with Rhode Idand Generd Laws § 33-23-1, et. seq. Appdlants have
objected to the motion and filed Counter-Motions seeking declarative orders by this Court regarding
the probate gppeal. This Court has jurisdiction to hear these motions pursuant to Rhode Idand Generd
Laws § 33-23-1, et. seq.
Facts/Travel

The pertinent facts are as follows. The Appdlants, Katherine M. Keley and Thomas W.
Pearlman, are the named co-executors under the Last Will and Testament executed by Brandt H.
Jepson on February 19, 1996. Brandt H. Jepson, a resident of Providence, Rhode Idand, died on
May 14, 1998. The Appellants filed a petition to probate his Will with the Providence Probate Court

shortly thereafter. Herbert Jepson, Brandt H. Jepson’s father, contested the Appellants petition and



aso filed a petition for administration requesting that his other son, Donad Jepson, the Appellee in this
action, be appointed administrator of the estate. On April 4, 2000, the Providence Probate Court
entered a Decison and disdlowed the Will on the grounds of incompetence. In doing o, the Probate
Court denied the Appdlants petition to probate Brandt Jepson’s Will and granted Herbert Jepson’s
petition for adminigtration. The court dso appointed the Appellee as Administrator and Appraiser of
Brandt Jepson’s Estate.

On April 24, 2000, one of the Appdlants attorneys, Robert J. Ameen, filed a Claim of Apped
with the Probate Clerk of Providence. According to Attorney Ameen a request was made for a
certified copy of the Claim of Apped and the record of the proceedings on that same date. See Ameen
Aff., paragraph 5. Attorney Ameen dso dated in his affidavit that due to the sze of the record
appeded from, the Probate Clerk mentioned that she would contact him when the record had been
copied. 1d. On May 2, 2000, Attorney Ameen filed Reasons of Apped with the Superior Court aong
with a certified copy of the Clam of Appea. The Reasons of Appeal stated however that “the probate
court record of the proceedings appeded from is voluminous and will not be ready at the time of the
filing of these Reasons of Apped.”

On May 22, 2000, the Appellee filed the present Motion to Dismiss for failure of the Appdlants
to comply with Rhode Idand Generd Laws 8 33-23-1. In his accompanying memoranda, the Appellee
argues that the Appelants did not file a request for certified copies of the record pursuant to Rhode
Idand Generd Laws 88 33-23-1(a)(1) and (b) with the Providence Probate Court within twenty (20)

days after April 4, 2000. The Appellee dso argues that the Appellants failed to order the transcript

! Rhode Idand General Law 8§ 33-23-1 (a) and (b) States:

“Filing of claim of appeal, record, and reasons.
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from the Probate Clerk within twenty (20) days. The burden to produce the transcripts, the Appellee
maintains, ison the Appelant pursuant to Rhode Idand Generd Laws § 33-22-19.1(c).

Furthermore, the Appdlee contends that the Appdlants did not file certified copies of the
record or the transcript with the Superior Court within thirty (30) days of the same date in violation of
Rhode Idand Generd Laws § 33-23-1(a)(2). He dates that the deadlines imposed by these statutes
are jurisdictiona and may not be extended by either the Probate Court or the Superior Court under the

circumstances of this case. Moreover, the Appellee points out that extensons of time found in Rhode

“(a) Any person aggrieved by an order or decree of a probate court (hereinafter
"gppellant”), may, unless provisons be made to the contrary, apped to the superior
court for the county in which the probate court is established, by taking the following
procedure:

“(1) Within twenty (20) days after execution of the order or decree by the
probate judge, the gppellant shdl file in the office of the clerk of the probate court a
clam of gpped to the superior court and a request for a certified copy of the clam and
the record of the proceedings appeded from, and shdl pay the clerk his or her fees
therefor.

“(2) Within thirty (30) days after the entry of the order or decree, the gppellant
ghdl file in the superior court a certified copy of the claim and record and the reasons of
apped specificaly stated, to which reasons the gppellant shal be redtricted, unless, for
cause shown, and with or without terms, the superior court shall dlow amendments and
additions thereto.

“(3) The gppdlant shdl file with the probate clerk an affidavit in proof of the
filing and docketing of the probate apped pursuant to the time deadlines set forth in
section 33-23-1(3)(2).

“(b) For purposes of this chapter, the "record of the proceedings appeaed
from" shdl include copies of documents filed with the probate court and certified by the
probate clerk which are relevant to the claim of apped and the transcript (if any) of the
relevant probate court proceedings. By dipulation of al parties who entered an
gppearance in the probate court proceedings, the record may be limited or shortened.
Any party unreasonably refusing to limit or shorten the record may be taxed by the
probate court for the additional cost. The superior court may require or permit
subsequent corrections or additions to the record.”



Idand Generd Laws 88 33-23-1(c) and (€) are unavailable to the Appellants, and that Rhode Idand
Generd Law 8 9-21-6 does not assst the Appelants in saving his cdlam because he had notice of the
underlying order and decison.?

In response to the Appellee s Motion to Dismiss, the Appelants contend that they have fulfilled
their procedurd obligations for filing a dlam of goped for judicid review of a probate court decison.
They request that this Court dlow the late filing of the record of proceedings and order that their gpped

IS not subject to dismissal pursuant to Rhode Idand Generd Law § 33-23-12.2 They argue that any

2 Rhode Idand General Laws 88 33-23-1 (c), (€) and 9-21-6 provide:
“33-23-1. Filing of claim of appeal, record, and reasons.

“(c) If the appdlant ordered the transcript from the probate clerk within the
twenty (20) day deadline of subsection (8)(1) and the transcript is unavailable for filing
within the thirty (30) day deadline of subsection (a)(2), the superior court on gppellant's
motion shal grant an extension of such additiond time reasonably necessary to complete
the record.

“(e) The deadline of subsections (8)(1) and (&(2) of this chepter are
jurisdictiona and may not be extended by ether the probate court or the superior court,
except for purposes of extending the time to file the transcript under subsection ().

“9-21-6. Allowance of appellate proceedings after time expired - When any
person is aggrieved by an order, decree, decison, or judgment of the district court or of
any probate court or town council from which an gpped or other review is available in
the superior court and, because of accident, mistake, unforeseen cause, or excusable
neglect has failed to clam his or her apped, the superior court, if it appears that justice
S0 requires, may, upon petition filed within ninety (90) days &fter the entry of the order,
decree, decision, or judgment, alow an apped to be taken and prosecuted upon such
terms and conditions as the court may prescribe.”

3 Rhode Idand General Laws 8§ 33-23-12 provides.
“33-23-12. Failure to perfect or prosecute appeal - If an gopdlant, having timdy
filed his or her reasons for gpped, fals to perfect his or her goped within the time

alowed by law or by the superior court, or to prosecute the appedl, the superior court,
on motion of any person interested, may affirm the decree or order gppeded from or
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dday in filing documents or perfecting their gpped was caused by the large sze of the record of
proceedings and the Probate Clerk’s inability to make copies within the required time limits. The
Appdlants further argue that even if this Court finds that the record of proceedings was not filed in time,
they can Hill perfect their apped under Rhode Idand General Law 8§ 33-23-1(b), which alows for
corrections or additions to the record, or under 8 33-23-1(c), which alows for an extenson of
additiona time reasonably necessary to complete the record. Additiondly, the Appellants clam that
Rhode Idand Generd Law § 9-21-6 dlows for appellate proceedings after time has expired.

The Appdlants dso assart that if this Court rgects the aforementioned arguments, then the
Court should declare the section of the statute which mandates the filing of the record, over which an
gppellant has no ultimate control, uncondtitutional for unfairly and irrationdly depriving a party of the due
process right to appeal. Alternatively, the Appdlants state that the Court should declare that the
Probate Court decison is not an gppedable order snce the Appdlee faled to comply with Rhode

Idand General Law § 33-22-31.4

make such other order or decree as justice may require.”
* Rhode Idand General Law § 33-22-31 dtates:

“Form of order and decree.

“(a) Every decison of a probate court shall be reduced to a written order or
decree, promptly executed by the probate judge, entered and filed in atimely fashion by
the probate clerk. No party can rely upon any action, inaction or ingructions of the
probate court nor take an gppea from any decision of the probate court that has not
been reduced to awritten order or decree duly executed by the probate judge.

“(b) If aform of order or decree is not available for execution by the probate
judge a the time of hearing, the court shdl require the prevailing party to submit a
proposed form of order or decree by regular mail to al parties who have entered an
appearance in the matter. Absent written objection setting forth the reason for such
objections by any such party within seven (7) days after mailing, the prevailing party
ghdl file the origind thereof with the probate court. Such order or decree shdl contain a
certificate that notice has been given pursuant to this subsection.



Perfection of Appeal

It should be noted from the beginning that on gpped the Appdlants do not, and in fact could
not, argue that they perfected their claim of appeal pursuant to Rhode Idand General Law 8§ 33-23-1.
Although the Appdlants filed their claim of gpped in the Office of the Clerk of the Providence Probate
Court within the appropriate amount of time, and filed their Reasons of Apped and a certified copy of
the Claim of Apped in the Superior Court within the gppropriate time, the gpped to the Superior Court
did not contain certified copies of the record or a transcript of the probate proceedings within the time
dlowed by § 33-23-1. The Appdlants themsdves gate in their Reasons of Apped that “the probate
court record of the proceedings appeded from is voluminous and will not be ready at the time of the
filing these Reasons of Apped.” The Appellants, avare that they were under an obligation to file such
records adong with the apped, dso motioned the Court to extend the time to file the record of
proceedings.

Rhode Idand Generd Laws 88 33-23-1(a)(1) and (&)(2) both make reference to filing the
record or the record of the proceedings appeded from, which subsection (b) defines as nduding
“copies of documents filed with the probate court and certified by the probate clerk which are relevant
to the probate gpped and the transcript (if any) of the relevant probate court proceedings.” In the
present case, the Probate Court record consists of documents and a transcript, yet neither were filed
within the gatutory deadlines dong with the Reasons for Apped. Therefore, the question before this

Court is not whether the Appd lants perfected their gpped within the gppropriate statutory deadlines,

“(c) For dl purposes, the effective date of an order or decree is the date
executed by the probate judge and not the date of hearing.”



but whether exceptions or circumstances exist that would alow the Appdlants to file certified copies of
the probate proceedings and the transcript beyond those deadlines.
Statutory Deadline

Thefird issue that must be resolved isto determine when the Appdllants were required to file an
aoped. The Appelants argue that the Decision written by the Providence Probate Court Judge on
April 4, 2000 did not start the appeal period because it was not avalid and appeal able decree pursuant
to Rhode Idand General Law 8 33-23-31. The Appdlants claim that they only filed the present apped
out of caution in case the April 4, 2000 Decison was wrongly consdered the start of the gpped
period.> The Appellee, on the other hand, argues that the Decision written by the Probate Judge does
satisfy 8§ 33-23-31 because it was a“decree’ as defined by Rhode Idand case law.

Rhode Idand Generd Law 8 33-23-1(a) States that “[alny person aggrieved by an order or
decree of a probate court . . . may, unless provisons be made to the contrary, apped to the superior
court for the county in which the probate court is established.” (Emphasis added.) Rhode Idand
General Law § 33-22-31(a) states that “[e]very decision of a probate court shal be reduced to a
written order or decree, promptly executed by the probate judge, entered and filed in a timely fashion
by the probate clerk.” The Appellants assert that no appealable order or decree has been filed, and
point out that Rhode Idand General Law 8 33-22-31(b) states that “[i]f aform of order or decreeis not
avalable for execution by the probate judge at the time of the hearing, the court shdl require the

prevailing party to submit a proposed form of order or decree by regular mail to dl parties who have

5 Attorney Ameen gaesin his Affidavit dated June 3, 2000: “Fearful that if we just assumed thet the
apped period would not begin to run until a separate order or decree was entered after being mailed to
us pursuant to probate procedure [R.I.G.L. § 33-22-31], then contestants would allege that the appesl
had to be filed by April 24, 2000, it was decided that it was best to play it safe to file the claim of
apped with the probate court by April 24, 2000.”



entered an gppearance in the matter.” Appellants State that this procedure was never followed, and asa
result, there never has been an appedable decison (decree). Findly, subsection (@) states that “[n]o
party can rely upon any action, inaction or ingtructions of the probate court nor take an gpped from any
decision that has not been reduced to awritten order or decree duly executed by the probate judge.”
Rhode Idand case law is replete with decisions regarding the time for taking appedls from order
and decrees of the Probate Court. The Rhode Idand Supreme Court has “unequivocaly held that the
time for taking an gpped from an order or decree of the Probate Court begins to run from the time the

decreeisentered.” In re Edate of Speight, 739 A.2d 229, 231 (R.l. 1999) (citing Y etner v. Corkery

Genedogicd, Inc., 706 A.2d 1331, 1331 (R.1.1998); Waz v. Edate of Judge, 417 A.2d 326, 328

(R.1.1980)). The question ill remains, however, as to what condtitutes an order or decree for
purposes of Rhode Idand General Law 8 33-23-1. Fortunately, the topic has aso been discussed by
our Supreme Court on NUMerous occasions.

In Inre Olivera the gppellant objected to a motion to dismiss his probate apped on the
grounds that the probate judge’ s written opinion was a decision, and not an order or decree as required
by § 33-23-1. Seelnre Olivaira, No. 99-15A, 2001 WL 68356 (R.I. Jan. 29, 2001). The Supreme
Court disagreed, and stated that “a‘decree’ isa‘judicid fiat or pronouncement that determines a matter

in controversy.’” 1d. at 2 (citing Raymond v. Raymond, 284 A.2d 64, 67-68 (1971)). It aso declared

that a “decreg’ is a “decision made in our equity courts, probate courts or other tribunals” 1d. (dting
Raymond, 284 A.2d a 68.) In making these determinations, the court rglected “semantica exactitude
or excessve formdism in determining what condtitutes a proper judicial decreg’ and instead looked for
a“judicid act which settles the respective rights and daims of the litigants” See Oliveira, WL 68356 at

2; Raymond, 284 A.2d at 68. The court also noted that a decree becomes effective when “it is Sgned



by the judge and entered by the clerk.” 1d. In another opinion, the Supreme Court held that “only those
orders of the Probate Courts that contain an dement of findity, including the gppointment of an
executor, an administrator C.T.A., or an adminigtrator, or an order admitting or refusing to admit a will
to probate, are orders that are sufficiently find and thereby appealable to the Superior Court pursuant to

G.L.1956 § 33-23-1." Burford v. Edate of Kelly, 699 A.2d 854, 856 (R.l. 1997).

The court in Oliveira found that the decison filed by the probate judge came within the purview

of a“decree”” The court noted that the decison was “ajudicia act of the probate judge that settled the
respective rights and clams of the two contestants chdlenging [the will].” Oliveira, 2001 WL 68356 at
2. It pointed out that the opinion was signed by the probate judge, filed by the probate clerk, and
actudly entitled “Decison.” Very smilar circumstances exis in the present case. The elghteen page
Decisgon of the Providence Probate Judge terminated the respective rights of the two contestants
chalenging the probating of the Will and contained an dement of findity by disdlowing the Will and
gppointing Donad Jepson as Adminigrator and Appraiser.  The Decison aso was sgned by the
Probate Judge on aline next to the word “Enter” and dated “4-4-2000." Below his sgnature was the
sggnature of Deputy Julia M. Rdllins next to the words “By Order.” Furthermore, as adso was the case
in Oliveira, the opinion was entitled “Decison” on the first page.

The Appellee has dso offered copies of two statewide preprinted forms in which the respective
petitioners sought the gppointment of an administrator and dlowance of Brandt Jepson’s Will. Both
instruments were origindly dated May 18, 1998, four days after the death of Brandt H. Jepson. At the
bottom of one form, below the word “DECREE,” the Providence Probate Judge appointed Donald H.
Jepson as Administrator and Appraiser and fixed bond at $700,000 without surety. The Judge adso

sgned his name next to theword “ENTER” and the date of “April 4, 2000.” At the bottom of the other



form, dso under the word “DECREE,” the Providence Probate Judge disdlowed the Will, and signed
his name next to the word “ENTER” and the date of “April 4, 2000.”

Pursuant to Rhode Idand Genera Law § 33-22-31, the Providence Probate Judge' s Decison
was “reduced to a written order or decree” and entered in a timely fashion. Subsection (b) of §
33-22-31 does not apply to the instant case because a decree was not only entered in the form of the
Probate Judge' s eighteen page Decison, but actual “decrees’ exist on the preprinted statewide forms
that were Sgned by the Judge. These instruments obviate the need for the prevailing party to submit a
proposed order. Preparing an order as the Appellants suggest would be a mere formdity which the
Court in Raymond warned againgt when discerning the true meaning of a judicid pronouncement. See
Raymond, 284 A.2d 64.

It should be noted that the Supreme Court specificaly gated in Olivarathat § 33- 22-31 was
not in effect when the probate decison in the case was rendered.® The Appd lants attempt to distinguish
Oliveira for that very reason. This Court, however, is not persuaded. The holdings found in Oliveira
and Raymond, pertaining to what congtitute a decree for purposes of § 33-23-1, apply equdly to §
33-22-31 rendering the same outcome. Section 33-22-31 states that a party cannot take an apped
that “has not been reduced to a written order or decree duly executed by the probate judge” See
R.I.G.L. 8§ 33-22-31(a). In the present case, a decree does exist, aso in the form of a decision, and a
person may not only apped from such a decison, but he or she must do o pursuant to the time

limitations found within § 33-23-1.

& Changesin Chapters 22 and 23 of Title 33 went into effect in July of 1996.
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For the above reasons, this Court finds that the Decison signed by the Providence Probate
Judge on April 4, 2000 is avaid decree for purposes of § 33-23-1. Therefore, the date in which the
appedal period began to run was April 4, 2000.

Rhode Idand General Laws 88 33-23-1(a)(1) and (a)(2)

The Appellee argues that the Appd lants violated § 33-23-1(a)(1) by failing to request certified
copies of documents with the Probate Court and order the transcript within twenty (20) days of April 4,
2000. The Appellee dso argues that the Appellants violated § 33-22-1(a)(2) by faling to file certified
copies of documents contained in the record or file a transcript within thirty (30) days of April 4, 2000.
There is some discrepancy as to whether the Appellants ordered certified copies of documents
contained in the record. The Appdllee offers from the Clerk of the Providence Probate Court testimony
that the Appdlants never requested any certified copies of the record of the proceedings. The
Appdlants atorney, however, sates in his affidavit dated June 3, 2000 that he made a request to the
Probate Clerk for the record of the proceedings but was told he would receive a cdl when dl the
documents were findly copied. Also, the Clam of Apped itsdf filed with the Probate Court in
Providence requests at the bottom “a certified copy of said clam and the record of the proceedings
gopeded from,” which would include the transcript as defined under 8 33-23-1(b). Therefore, whether
the Appdlantsfaled to satisfy the requirements found in 8 33-23-1(a)(1) isinconclusve.

Nonetheless, as stated earlier, it is clear from the record that the Appellants did not properly
perfect their gppeal pursuant to 8§ 33-23-1(a)(2). Apparently cognizant of that Stuation, the Appellants
filed, dong with their Reasons of Apped, a motion for additiond extension of time to file the transcript
of the Probate Court proceedings pursuant to Rhode Idand Generd Law 8 33- 23-1(c). That motion

was subsequently denied on July 11, 2000. Along with that motion, the Appellants have, in an effort to
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revive their gpped which is currently under attack by the Appelleg' s Motion to Dismiss, filed a petition
pursuant to Rhode Idand General Law § 9-21-6.
Rhode Idand General Law § 9-21-6

The Appellants request that the appeal be alowed to be taken and prosecuted because of
mistake, unforeseen cause and/or excusable neglect as permitted by 8§ 9-21-6. Essentidly, the
Appdlants argue that the Reasons of Apped did not satisfy § 33-23-1 because of the neglect by the
Probate Clerk as to the copying of the documents and by the “uncooperativeness’ by the Appelleg's
attorney asto the transcript.

Relief by reason of § 9-21-6 “was not intended as an dternative method of gppellate review,
nor as ameans of circumventing time limits on apped, except where compelling congderations of judtice

require that course” See Seinhof v. Keefer, 224 A.2d 897, 899 (R.l. 1966). There is nothing

compdling in the facts of this case that persuades this Court that justice requires rdief be granted by
reason of § 9-21-6. Moreover, there is Smply no evidence that indicates the Appellants lacked notice
of the apped period. Infact, the Appdlants attorney explicitly statesin his affidavit that he received the
Decigon in the mail on or about April 4, 2000, and discussed his course of action regarding the apped
period with a co-attorney.

The Appdlants dso argue in ther petition that “R.I.G.L. 8§ 33-23-12 provides the Superior
Court with discretion to enter an order as justice may require where the gppellant has timely filed his
reasons of apped but fals to perfect the gppeal.” This section does not assst the Appdlants, and their
reliance on this section in an effort to save their gpped is misplaced. Section 33-23-12 merely provides
a vehicle upon which any interested person may rely when motioning the Superior Court to affirm the

probate decree or “make such other order or decree as justice may require.” The section does not
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provide a substantive or procedura remedy which would assst the Appdlants in the present case.
Moreover, 8§ 33-23-1(e) states that “[t]he deadlines of subsections (a)(1) and (a8)(2) of this chapter are
jurisdictiona and may not be extended by either the probate court or the superior court, except for
purposes of extending the time to file the transcript under subsection (¢).” The mandates of 8
33-23-1(e) suggest that 8 33-23-12 was intended for interested persons seeking to dismiss a probate
gpped, rather than being used as an gppellant’s basis for an gpped in the fird ingtance. See eq. Inre

Loretta Maurer, 706 A.2d 1330 (R.I. 1998) (*A Superior Court judtice found that there was no

judtifiable excuse [for the appdlant’s] dday and in accordance with G.L. 1956 § 33-23-12 dismissed
the apped for failure to prosecute as the statute required.”) Therefore, for the reasons stated above,
this Court deniesthe Appdlants petition for relief pursuant to § 9-1-26.

The Appelants have made additiond arguments that are unavailing, namely, that the statutory
scheme involved in probate appeds is uncongtitutional because it deprives a person due process of the
law and right to a jury trial, and that 8 33-23-1(b) dlows for corrections or additions to the record in
order to perfect their goped. The Hatute is uncongtitutional, they argue, because even though an
gppellant abides by his or her procedurd obligations, an gpped may be lost by the mistake or neglect of
another party. The Appdlants cannot shift the responsbility of timely filing an goped on another and
clam the gtatute is uncongtitutional. The respongibility of timely bringing an apped is on the Appd lant.
If for any reason an gppellant is having difficulty with athird party, the gppellant can obtain a court order
mandating that copies be made or something be done. Furthermore, 8§ 33-23-1(b) does not asss the
Appelant because the jurisdictional provisons of § 33-23-1(Q) must be met before subsequent
corrections or additions are permitted.

Conclusion
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As dated above, the Appdlants have failed to perfect their gpped under Rhode Idand Generd
Law 8§ 33-23-1 by not satisfying the requirements found in subsections (a)(1) and (8)(2) of that satute.
Generd Law 8 33-23-1(e) specificaly states that “[t]he deadlines of subsections (&)(1) and (a)(2) of
this chapter are jurisdictiona and may not be extended by either the probate court or the superior court,
except for purposes of extending the time to file the transcript under subsection (c).” The Appdlants
motion to extend the time to file the transcript was denied and no review of that denia has been sought.
Our Supreme Court, when construing 8 33-23-1, has repeatedly held that “this statute is jurisdictiond
and failure to proceed within the time prescribed cannot be waived, . . . nor can it be overlooked by a

sympathetic trid judice” In re Edtate of Speight, 739 A.2d 229, 231 (R.l. 1999) (citing Yetner v.

Corkery Genealogical, Inc., 706 A.2d 1331, 1332 (R.I. 1998)). Finaly, this Court has before it no

facts or circumstances which would persuade it to grant an extension or make any other declaration
which would perfect an otherwise imperfect gpped.

Therefore, the Appdleg’s Moation to Dismiss the Appdlants apped is granted and the
Appélants Counter-Motions are denied. Counsd for Appellee shall prepare an appropriate order and

judgment.
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